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DEVORE , J .

Af�r med.
Ca se Su m ma r y: Or egon Aut omobile In su ra nce Compa ny (Or egon Aut o) 

appea ls fr om a  judgment  �nding t ha t  it  br eached it s dut y t o defend West  H ills 
Development  Compa ny (West  H ills), a  genera l cont ract or  na med in  a  con st r uct ion-
defect  lawsu it . On appea l, Or egon  Aut o m a int a in s t h at  t he compla int  did not  
implica t e a ny liabilit y for  wh ich  West  H ills had covera ge a s a n  addit ion a l in su r ed 
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u nder  it s subcont ract or ’s in su ra nce policy wit h  Or egon  Aut o. Held : Becau se a ny 
a mbigu it y in  t he compla int  is r esolved in  favor  of t he in su red, a nd becau se lim-
it ed ext r in sic evidence demon st ra t ed t hat  West  H ills wa s a n  in su r ed wit h in  t he 
mea n ing of t he policy, t he t r ia l cou r t  did not  er r  in  �ndin g t ha t  Or egon  Aut o 
br eached it s dut y t o defend West  H ills.

Af�r med.
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 DE VOR E , J .

 Th is insu ra nce dispute st ems from a n  insu rer ’s 
refusa l t o defend a  genera l cont ract or  in  a n  ea rlier  act ion  
brought  by a  homeowners associat ion  for  const r uct ion  
defect s. The insu rer  of a  subcont ractor  reject ed the t ender  of 
t he defense of t he genera l cont ractor  on  the grou nds that  t he 
homeowners’ compla int  did not  ident ify t he subcont ractor, 
a llege a ny improper  work by the subcont ract or, or  specify 
that  da mages occu r red du r ing the subcont ract or ’s ongoing 
operat ions for  t he genera l cont ract or. In  t h is subsequent  
act ion , t he t r ia l cou r t  det er m ined on  su mma r y judgment  
t hat  t he subcont ractor ’s insu rer  breached it s duty t o defend 
the genera l cont ract or. The insu rer  appea ls. We review for  
lega l er ror, Bresee Homes, Inc. v. Farmers Ins. Exchange, 353 
Or  112, 293 P3d 1036 (2012), a nd conclude that  t he com-
pla int  t r iggered the insu rer ’s duty to have defended the gen-
era l cont ractor. We a f�r m.

 West  H ills Development  Compa ny (West  H ills) was 
the genera l cont ractor  for  t he const r uct ion  of the Arbor  
Ter race t own homes. West  H ills h ired L&T Enter pr ises, Inc. 
(L&T) a s a  subcont ractor  t o inst a ll porch  colum ns. L&T was 
insu red under  a  genera l liability policy issued by Oregon  
Automobile Insu ra nce Compa ny (Oregon  Aut o). Under  t he 
policy, Oregon  Aut o agreed that  it  wou ld pay a ll sums that  a n  
insu red beca me lega lly obligat ed t o pay a s da mages because 
of bodily inju r y or  proper ty da mage a nd that  t he insu rer  
wou ld defend a n  insu red aga inst  a ny su it  seek ing such  da m-
ages. The policy ident i�ed L&T a s t he na med insu red. An  
endorsement  a mended the policy to include West  H ills a s a n  
addit iona l insu red. The endorsement  st at ed:

“Sect ion  II – Who Is a n  Insu red is a mended to include a s 
a n  insu red [West  H ills], but  on ly with  respect  t o liabilit y 
a r ising out  of [L&T’s] ongoing operat ions per for med for  
t hat  insu red.”

(Boldface omit t ed.).

 In  December  2009, t he Arbor  Ter race Homeowners 
Associat ion  (homeowners) �led a  compla int  aga inst  West  
H ills a lleging a  nu mber  of defect s that  caused ext ensive 
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weather -relat ed da mages.1 The homeowners a lleged that  
West  H ills was negligent  in  severa l ways, including super -
vision  of it s subcont ractors. They a lleged that  West  H ills 
was negligent  in  “[f]a iling to properly coordinat e, schedu le, 
oversee, in spect , a nd super vise cont ract ors, subcont ract ors, 
a nd other  worker s[,]” a nd in  “[p]roviding improper  pla ns, 
speci�cat ions, in st r uct ion , a nd direct ion  t o cont ract ors a nd 
subcont ract ors * * *.” The homeowners a lleged a  number  of 
da mages, including

“defect s in  the bu ilding envelope a nd other  component s of 
each  bu ilding * * *, wh ich  have resu lt ed in  wat er  int r u sion  
a nd proper ty da mage t o, a mong other  t h ings, siding, t r ims, 
sheath ing, fra m ing, a nd int er ior  �n ishes.”

The homeowners ident i�ed “speci�c de�ciencies” in  t he con-
st r uct ion  of t he t own homes due to “fau lty workma nsh ip, 
improper  or  defect ive mat er ia ls, noncomplia nce with  appli-
cable bu ilding codes, indust r y st a nda rds, or  ma nufactu rer  
speci�cat ions a nd gu idelines.”

 Of pa r t icu la r  releva nce to t he appea l, t he home-
owners’ compla int  a lleged, a mong other  speci�c de�ciencies:

 “Insu f�cient  Weather proo�ng. There is in su f�cient  
weather proo�ng in  some a reas, such  a s at  roof-t o-wa ll 
t ra nsit ions, a nd at  wood posts suppor t ing the sof�t s, wh ich  
t erminat e on  concret e grade t opping without  weather proof-
ing prot ect ion , a ll of wh ich  violat e [provisions of t he Oregon 
St r uctu ra l Specia lty Code].”

(Boldface omit t ed; emphases added.) The compla int  indi-
cat ed cer ta in  remedies wou ld be requ ired:

 “Remediat ion  of t he above-list ed de�ciencies will include 
but  is not  lim it ed t o t he following:

 “* * * * *

 “(f) Re-clad columns with  moistu re t olera nt  a ssem-
blies[.]”

 1 The homeowner s a lso sued Arbor  Ter race, LLC, t he lim it ed liabilit y com-
pa ny t h at  cont r olled a nd m a n a ged t he act ivit ies a nd opera t ion s of t he Arbor  
Ter race Town homes pr ior  t o t he tu r nover  t o t he homeowner s on  J u ly 1, 2006. 
Tha t  compa ny’s pa r t icipat ion  in  t he lawsu it  is not  r eleva nt  t o t h is appea l, a nd we 
do not  discuss it  fu r t her.
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(Emphasis added.) The compla int  added that , “[w]hen  the 
[individua l homeowners] pu rchased their  u n it s * * *, t hey 
did not  know that  the de�ciencies in  t he bu ilding envelope 
a nd other  components exist ed a nd ha d  a lrea dy sta r ted  to 
cause proper ty dama ge.” (Emphasis added.)

 On Apr il 5, 2010, West  H ills t endered the defense of 
t he homeowners’ act ion  to Oregon  Auto, a sser t ing that  West  
H ills was a n  addit iona l insu red under  t he insu rer ’s policy 
with  L&T. The t ender  let t er  included a  copy of t he home-
owners’ compla int  a nd repor t ed that  L&T was involved in  
t he const r uct ion  of Arbor  Ter race. The let t er  expla ined, 
“Speci�ca lly, you r  insu red insta lled the front  porch  colum ns. 
The Compla int  implicat es work per for med by you r  insu red 
at  Arbor  Ter race.”

 In  Sept ember  2010, Oregon  Aut o wrote a  let t er  
declin ing the t ender  of defense. West  H ills’ at t or ney den ies 
receiving the let t er. The let t er  advised that  Oregon  Aut o 
refused to defend West  H ills because the insu rer  r ead the 
compla int  t o mea n  that  t he da mages had occu r red a ft er  
L&T had completed it s work, not  du r ing L&T’s “ongoing 
operat ions,” a s t he insu rer  believed that  t he endorsement  
requ ired.

 With  it s t ender  den ied or  t hought  t o be ignored, West  
H ills �led a  th ird-pa r ty compla int  aga inst  L&T with in  the 
homeowners’ case in  May 2010, a lleging that , if West  H ills 
were proved liable t o t he homeowner s, t hen  L&T shou ld 
be liable t o West  H ills for  t hose const r uct ion  defect s due t o 
L&T’s negligent  workma nsh ip.2 Oregon  Auto defended L&T 
aga inst  West  H ills’ cla ims a nd eventua lly cont r ibuted to the 
set t lement  of L&T’s liability t o the homeowners.

 In  November  2010, wh ile the homeowners’ act ion  
was being lit igat ed, West  H ills �led a n  act ion  aga inst  Oregon  
Auto, seek ing a  decla rat ion  that  t he insu rer  had breached 
it s cont ractua l obligat ion  to defend West  H ills. The genera l 
cont ractor  sought  t o recover  $28,884.42 a s one-eighth  of 

 2 Cont ra r y t o Oregon Aut o’s descr ipt ion , t he t h ir d-pa r t y compla int  did not  
a sser t  t h a t  L&T wa s liable wh ile West  H ills wa s not  liable t o t he homeowner s. 
S ee ORCP 22 C (a  defendin g pa r t y, a s t h ir d-pa r t y pla int iff, m ay ser ve a  com-
pla int  upon a  t h ir d pa r t y for  a ll or  pa r t  of t he or igin a l cla im for  wh ich  t he defen-
da nt , now t h ir d pa r t y pla int iff, may a lso be liable t o t he or igina l pla int iff).
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the cost  it  incu r red in  defending aga inst  t he homeowners’ 
act ion .3

 Before t h is coverage case was concluded, t he home-
owners a mended their  compla int  in  the u nderlying case 
t wice. On J a nua r y 24, 2011, t he second a mended compla int  
added a  more speci�c a llegat ion  about  defect ive const r uct ion :

 “Improperly Const r uct ed Porch  Colu m ns. Hor izont a l 
a nd project ing t r ims on  porch  colu m ns a re not  �ashed, 
resu lt ing in  elevat ed moistu re cont ent  a nd orga n ic growth . 
The cladding a nd wood t r ims a re not  joint ed in  a  weather -
proof ma n ner  a nd a re inst a lled in  direct  cont act  with  con-
cret e �atwork. The end cut s of the wood t r im a re not  pr imed 
or  pa int ed. The back fra m ing is inadequat ely secu red t o 
prevent  rack ing, twist ing a nd displacement . The colu m n 
post s a re embedded in  t he concret e �atwork.”

(Boldface omit t ed.) West  H ills did not  repeat  it s t ender  of 
t he defense by sending a  copy of t he newest  compla int  t o 
Oregon  Aut o. Never theless, in  t he mea nt ime, Oregon  Auto 
ma inta ined a  cla im �le for  it s defense of L&T in  the home-
owners’ lit igat ion . The sa me adjust er, who had den ied West  
H ills’ t ender, ma naged the defense of t he cla im aga inst  L&T 
a nd, according to West  H ills, wou ld have become awa re of 
t he lat er  a mendments t o t he homeowners’ compla int .

 The t r ia l cou r t  was t o conclude that  Oregon  Auto 
had breached it s duty t o defend West  H ills. The cou r t  �rst  
r u led t hat  West  H ills was a n  “insu red” u nder  t he policy. The 
cou r t  deter m ined that  t he compla int  included a llegat ions 
that  West  H ills negligent ly super vised subcont ractor s a nd 
that  da mage was caused by improperly const r uct ed porch  
colum ns, a mong other  t h ings. In  it s let t er  opin ion, the cou r t  
referenced the or igina l a nd lat er  compla int s of the home-
owner s. Because L&T was t he subcont ractor  t hat  worked 
on  the porch  colum ns, the cou r t  reasoned that  “there is a  
possibilit y from the compla int  t hat  West  H ills cou ld be lia-
ble for  work per for med on  the porch  colu m ns by [L&T].” 

 3 The t ot a l defen se cost  wa s $231,075.32. West  H ills t endered it s defense 
t o eight  in su r er s in  a ll. Lat er, t wo in su r er s, Qua nt a  Specia lt y Lines In su r a nce 
Compa ny a nd Risk Ret ent ion  Gr oup, r espect ively, r a t i�ed West  H ills’ cla im 
u nder  ORCP 26 a nd a ssigned a  cont r ibut ion  cla im t o West  H ills so t ha t  West  
H ills cou ld pu r sue t h is cla im a ga in st  Or egon Aut o. 
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Reject ing the insu rer ’s view that  t he da mage must  occu r  
du r ing L&T’s ongoing operat ions, t he cou r t  adopt ed West  
H ills’ a rgu ment  t hat , because t he endorsement ’s lim itat ion  
is a mbiguous, the endorsement  cover s liability a r ising out  
of t he subcont ractor ’s work even  if da mage occu r red lat er. 
The cou r t  ent ered judgment  on  coverage in  favor  of West  
H ills.4

 On appea l, Oregon  Auto insist s t hat  it  had no duty 
to defend West  H ills in  t he homeowners’ act ion . The insu rer  
cont ends that , u nder  t he homeowners’ or igina l compla int  
a nd the policy, there is no possibilit y t hat  t he compla int  
a lleged a  liabilit y aga inst  West  H ills that  t he policy covered. 
Oregon  Auto st resses t hat  t he or igina l compla int  did not  
ident ify L&T as a  subcont ractor, did not  ment ion  improp-
erly const r uct ed porch  colu mns, a nd did not  a sser t  t hat  t he 
da mage to t own homes occu r red du r ing L&T’s work on  the 
project . We disagree.

 “An insu rer  has a  duty t o defend a n  act ion  aga inst  
it s in su red if t he cla im aga inst  t he insu red st at ed in  the 
compla int  cou ld, without  a mendment , impose liability for  
conduct  covered by the policy.” Ledford  v. Gutoski, 319 Or  
397, 399-400, 877 P 2d 80 (1994). We exa mine just  t wo docu-
ments t o det er m ine whether  a n  insu rer  has a  duty to defend 
a n  act ion  aga inst  it s in su red: t he insu ra nce policy a nd 
the compla int  in  t he act ion  aga inst  the insu red. Oakr idge 
Comm. Ambulance v. U.S . F idelity, 278 Or  21, 24, 563 P 2d 
164 (1977). Consider ing those two docu ments, “if t he inju red 
cla ima nt  ca n  recover  u nder  t he a llegat ions of t he compla int  
upon  a ny basis for  wh ich  the insu rer  a ffords coverage,” we 
conclude that  t he insu rer  is obligat ed to defend the insu red. 
Ca sey v. Nor thwest Secur ity Insurance Company, 260 Or  485, 
489, 491 P 2d 208 (1971). “Any a mbigu ity in  t he compla int  
with  respect  t o whether  t he a llegat ions cou ld be covered is 
resolved in  favor  of the insu red.” Ledford, 319 Or  at  400 (cit -
ing Blohm et a l v. Glens Fa lls Ins. Co., 231 Or  410, 416, 373 
P 2d 412 (1962)).

 4 Ther ea ft er, t he t r ia l cou r t  ent er ed a  supplement a l judgment  t h at  awa r ded 
West  H ills it s a t t or ney fees. Th at  judgment  is not  a t  issue in  t h is ca se but  is t he 
subject  of a  sepa ra t e appea l t h a t  is cu r r ent ly u nder  advisement  in  t h is cou r t , 
West Hills Developm ent Compa ny v. Ch a r tis Cla im s, Inc. (A154695).
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 Genera lly, t he det er minat ion  of t he duty t o defend 
is con �ned to the compla int  a nd the policy, but  t he r u le has 
a n  except ion . In  Fred  Shearer  & Sons, Inc. v. Gemini Ins. 
Co., 237 Or  App 468, 476, 240 P3d 67 (2010), rev den, 349 Or  
602 (2011) we not ed that  ext r insic evidence cou ld be used to 
address “the prelim ina r y quest ion : whether  t he pa r ty seek-
ing coverage was actua lly a n  insured  with in  the mea n ing of 
t he policy.” Id . at  476 (emphasis in  or igina l). The rea sons for  
such  a n  except ion  a re t hat  “a n  insu red’s relat ionsh ip with  
it s insu rer  may or  may not  be releva nt  t o the mer it s of t he 
pla int iff’s case in  t he u nderlying lit igat ion[,]” a nd the pla in-
t iff is not  requ ired to plead fact s t o “establish  the natu re 
of the defenda nt ’s relat ionsh ip to some other  pa r ty or  t o a n  
insu ra nce compa ny in  order  t o prove it s cla im.” Id . at  477. 
We reject ed a  r igid applicat ion  of t he so-ca lled fou r -cor ner s 
r u le, wh ich  looks on ly to t he fou r  cor ners of t he t wo docu-
ments t o det erm ine whether  a  pa r ty is a n  insu red. Id . a t  
478 (t r eat ing a s “a na lyt ica lly dist inct ” t he inqu ir ies into 
“(1) whether  [t he pla int iff] was a n  ‘insu red’ with in  the 
mea n ing of t he policy a nd (2) if so, whether  t he a lleged con-
duct  fa lls with in  the scope of coverage”).

 Although  we a f�r m, ou r  expla nat ion  differ s some-
what  from that  of t he t r ia l cou r t . To ma ke mat t er s simpler, 
we do not  need to decide the issues relat ed to the second 
a mended compla int , such  a s whether  West  H ills shou ld have 
renewed it s t ender  with  a  copy of t he homeowners’ second 
a mended compla int  or  whether  possession  of t he second 
a mended compla int  by the sa me cla ims representat ive ha n-
dling the West  H ills t ender  a nd the L&T defense made a  
repeat ed t ender  u n necessa r y, because we conclude that  t he 
or igina l compla int  t r iggered a  duty to defend.

 To t r igger  t he duty to defend, a  compla int  needs on ly 
to ma ke a llegat ions with  wh ich  a  cla im covered by the policy 
may be proven. The insu rer  is cha rged with  t he responsibil-
ity t o recogn ize the insu red’s exposu re t hat  t he compla int  
present s. See Ledford, 319 Or  at  400 (�nding duty to defend 
genera lly); see a lso Abrams v. Genera l Sta r  Indemnity Co., 
335 Or  392, 67 P3d 931 (2003) (�nding duty to defend a  case 
due to pot ent ia l conversion  cla im, despit e int ent iona l con-
duct  a lleged). The or igina l compla int  a lleged that  West  H ills 
negligent ly super vised it s cont ractors. It  a lleged that  defect s 
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resu lt ed from negligent  super vision  by “[f]a iling t o properly 
coordinat e, schedu le, oversee, inspect , a nd super vise con-
t ract or s, subcont ract or s, a nd other  workers.” Consequent ly, 
t he or igina l compla int  a lleged fact s wh ich , if proved, cou ld 
subject  West  H ills t o liability for  work by a  subcont ractor.

 L&T was a  subcont ractor. It  did not  need to be iden-
t i�ed in  the compla int  for  t he insu rer  t o recogn ize it s respon-
sibility. In  accord with  Shearer, ext r insic evidence cou ld be 
considered in  order  t o ident ify West  H ills a s a n  addit iona l 
insu red. 237 Or  App at  476. West  H ills r epor t ed to Oregon  
Auto that  L&T, the policy’s na med insu red, was West  H ill’s 
subcont ract or  on  the sa me proper ty that  was the subject  
of t he compla int . In  it s t ender  let t er, West  H ills r epor t ed, 
“Speci�ca lly, you r  insu red [L&T] insta lled the front  porch  
colu mns. The Compla int  implicat es work per for med by you r  
insu red at  Arbor  Ter race.”

 Oregon  Aut o a rgues that  t he t ender  let t er  shou ld 
not  be considered a s ext r insic evidence, nor, seem ingly, a s 
point ing towa rd ext r insic evidence. Oregon  Aut o contended 
in  the t r ia l cou r t  t hat  a  “person  who cla ims to be insu red 
must  submit  evidence to the insu rer ” to est ablish  that  the 
“person  qua li�es a s a n  addit iona l insu red u nder  a  policy.” 
According t o t he insu rer,

 “Despit e t h is r u le, t he t ender  by West  H ills t o [Oregon 
Auto] was lim it ed t o self-ser ving representat ions in  the 
t ender  let t er, a nd t he a llegat ions of t he Compla int  in  t he 
Liability Su it . Neither  const itut es ext r in sic evidence.

 “* * * * *

 “West  H ills’ t ender  let t er  r epresent ed t hat  L&T was 
involved in  t he P roject . Aga in , t hat  r epresentat ion  is not  
evidence.”

On appea l, Oregon  Auto elaborat ed, relying on  a  u n ifor m 
ju r y inst r uct ion :

“[T]here is no ext r insic evidence in  t h is case. When pla in-
t iff t endered t he compla int  t o defenda nt , it  t endered on ly 
t he compla int . The cover  let t er  included some a rgu ment  by 
pla int iff’s lawyer  about  why defenda nt  shou ld accept  t he 
t ender. But , of cou r se, a rgument  isn’t  evidence, a s ju ror s 
a re inst r uct ed ever y day in  t he cou r t rooms of t h is st at e. 
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See UCJ I 5.01 (‘The lawyers’ open ing st at ement s a nd clos-
ing a rgu ments a re not  pa r t  of t he evidence.’)”

(Emphasis a nd record cit at ions omit t ed.) The issue, however, 
is not  the admissibility u nder  the Oregon  Evidence Code of 
t he in for mat ion  provided to t he insu rer, a s if t he insu rer  
were a  cou r t . The fu nct ion  of t he t ender  let t er  is t o invoke 
the insu rer ’s duty to defend; the insu rer  t hen  ca n  readily 
ver ify it s in for mat ion , whether  by reference to it s decla ra-
t ion  pages, a  t elephone ca ll t o it s na med insu red, or, upon  
reasonable inqu ir y, a  review of the subcont ract  between  
West  H ills a nd L&T. Indeed, the role of L&T in  the project  
has never  been  disputed, t hen  or  now. As such , t he a llega-
t ion  of negligent  super vision  of cont ract ors, t ogether  with  
t he repor t ed involvement  of L&T, in for med Oregon  Aut o 
that  it s duty to defend was at  issue.5

 The more ser ious quest ion  was whether  t he com-
pla int  a lleged da mage for  wh ich  L&T was responsible. “The 
insu rer  has a  duty to defend if t he compla int  provides any 
ba sis for  wh ich  the insu rer  provides coverage.” Ledford, 
319 Or  at  400 (cit ing Nielsen  v. St. Paul Companies, 283 Or  
277, 280, 583 P 2d 545 (1978) (emphasis in  or igina l)). West  
H ills noted that  the or igina l compla int  about  “Insu f�cient  
Weather proo�ng” implicat ed L&T’s work on  the porch  col-
u mns a nd posed a  t h reat  of liabilit y covered u nder  t he pol-
icy. As not ed above, t hat  a llegat ion  a sser t ed:

 “Insu f�cient  Weather proo�ng. There is in su f�cient  
weather proo�ng in  some a reas, such  a s at  roof-t o-wa ll 
t ra nsit ions, a nd at  wood post s suppor t ing t he sof�t s, wh ich  
t erminat e on  concret e grade t opping without  weather proof-
ing prot ect ion , a ll of wh ich  violat e [provisions of t he Oregon 
St r uctu ra l Specia lty Code].”

 5 Befor e t he t r ia l cou r t , Or egon  Aut o a r gued t ha t  West  H ills wa s obligat ed 
but  fa iled t o offer  (t o t he in su r er) ext r in sic evidence t o show t he in su r er ’s cover -
a ge of West  H ills. On appea l, Or egon Aut o a r gues in st ead t h at  L&T is ba r red  
fr om offer ing (t o t he cou r t ) cer t a in  ext r in sic evidence t o show covera ge; t ha t  is, 
t he in su r er  cont ends t ha t  ext r in sic fact s r ela t in g t o t he dut y t o defend ca n not  be 
con sider ed when  t hey a lso r ela t e t o t he u nder lyin g liabilit y. What ever  t he va lid-
it y of t h a t  new t wist  on  t he old idea  t ha t  t he cou r t  does not  decide liabilit y when  
decidin g t he dut y t o defend, we do not  addr ess t he a r gu ment , because it  wa s not  
present ed t o t he t r ia l cou r t  a nd wa s not  preser ved for  con sider a t ion  on  appea l. 
S ee Miller  v. C. C. Meisel Co., In c., 183 Or  App 148, 171-72, 51 P 3d 650 (2002) 
(a r gu ment  on  appea l differ ent  fr om a rgu ment  t o t r ia l cou r t ).
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(Boldface om it t ed.) The or igina l compla int  was not  int ended 
to be a n  exclusive list  of defect s. The homeowners a lleged 
that  “[t ]here a re defect s in  t he bu ilding envelope and  other  
components of ea ch  building * * *, wh ich  have resu lt ed in  
wat er  int r usion  a nd proper ty da mage to, among other  things, 
siding, t r ims, sheath ing, fra ming, a nd int er ior  �n ishes.” 
(Emphases added.) In  request ing remediat ion  of defect s, t he 
homeowners’ compla int  added that  remedies “will include 
but  is not  lim it ed to t he following: * * * Re-clad columns with  
moistu re t olera nt  a ssemblies.” (Emphasis added.) Ta ken  
together, those a llegat ions of t he or igina l compla int  fa irly 
appr ised Oregon  Aut o that  t he colu mns const r uct ed by L&T 
cou ld become a  basis for  t he liability of West  H ills. Un less a  
policy lim itat ion  r u led out  coverage, the homeowners’ com-
pla int  posed a  duty t o defend West  H ills.

 F rom the out set , Oregon  Auto has insist ed that  it s 
duty to defend does not  a r ise because coverage is lim it ed by 
the t er ms of t he addit iona l insu red endorsement . Most  of t he 
debate focused on  the endorsement ’s Pa ragraph  A, conta in-
ing the “ongoing operat ions clause,” but  t he debat e included 
reference t o Pa ragraph  B, home of a n  exclusion. In  releva nt  
pa r t , the t wo pa ragraphs of t he endor sement  provide:

 “A. Sect ion  II - Who Is An Insu red is a mended to 
include a s a n  insu red t he per son  or  orga n izat ion  shown in  
t he Schedu le [i.e., West  H ills], but on ly with  respect to liabil-
ity a r ising out of [L&T’s] ongoing opera tions per formed for  
tha t insured .

 “B. With  respect  t o t he insu ra nce a fforded t o these 
addit iona l insu reds, the following exclusion  is added:

 “2. Exclusions

 “Th is in su ra nce does not  apply t o ‘bodily inju r y’ or  
‘proper ty da mage’ occu r r ing a ft er :

“(1) All work, including mater ia ls, pa r t s or  equ ipment  fu r -
n ished in  con nect ion  with  such  work, on  t he project  (other  
t ha n  ser vice, ma int ena nce or  r epa ir s) t o be per for med by 
or  on  beha lf of t he addit iona l in su red(s) a t  t he sit e of t he 
covered operat ions ha s been complet ed[.]”

(Boldface omit t ed; emphasis added.)
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 The pa r t ies disput e whether  “liability a r ising out  
of [L&T’s] ongoing operat ions” requ ired da mages to have 
occu r red wh ile t he subcont ractor  was st ill on  the job. Oregon  
Auto reads “liability” t o presuppose the occu r rence of da m-
ages a nd “ongoing operat ions” t o mea n  “du r ing” operat ions 
for  t he addit iona l insu red—that  is, for  West  H ills. West  H ills 
a rgues t hat  “a r ising out  of” is a  ph ra se of broader  mea n ing 
tha n  “du r ing” a nd that  “ongoing operat ions” mea ns simply 
“operat ions.” In  t he view of West  H ills, coverage is provided 
for  liability t hat  a r ises from, or  because of, t he subcont rac-
tor ’s operat ions, wh ich  were at  t he t ime ongoing, even  if the 
da mage occu rs a ft er  the subcont ractor ’s work is done.

 West  H ills adds that  the exclusion  in  pa ragraph  
B wou ld become u n necessa r y, super �uous, or  at  lea st  con-
fusing if “the ongoing operat ions” clause in  pa ragraph  A 
requ ired da mage that  occu rs dur ing L&T’s work. West  H ills 
reasons that  pa ragraph  A wou ld provide a  shor t er  per iod 
of coverage tha n  the exclusion  in  pa ragraph  B. West  H ills 
expla ins that  pa ragraph  B’s exclusion  den ies insu ra nce for  
da mage occu r r ing a ft er  “a ll work” done by the “addit iona l 
insu red” is done. Because the “addit iona l insu red” is t he 
genera l cont ract or, t he exclusion  wou ld not  operat e u nt il 
t he ent ire project  is complet e—not  just  t he subcont ractor ’s 
pa r t  of it . By cont ra st , pa ragraph  A’s t er m, according to t he 
insu rer, wou ld end coverage sooner  when  the subcont ractor s 
“ongoing operat ions” cease.

 The t r ia l cou r t  fou nd the endorsement  t o be a mbig-
uous, but  t he dispute is a nother  one that  we do not  need 
to resolve. Th is ca se involves on ly the duty to defend, a nd 
enough is a lleged t o have t r iggered the duty to defend—with-
out  r esolut ion  of t he const r uct ion  of th is addit iona l insu red 
endorsement . The or igina l compla int  pleaded the possibil-
ity of da mage occu r r ing even  with in  the na r rower  coverage 
Oregon  Aut o u nder sta nds. The or igina l compla int  wou ld 
per m it  proof of da mages before L&T �n ished it s work.

 Oregon  Auto is cor rect  t hat  t he homeowners’ com-
pla int  did not  specify when  the da mage to t he t own homes 
occu r red. Like a ny pla int iffs, they may have had no mot iva-
t ion  t o be speci�c or  t o plead mat t er s sign i�ca nt  t o insu ra nce 
coverage, especia lly when  pleading broadly may help them 
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to implicat e policy yea rs of mu lt iple insu rer s. Nonetheless, 
t he or igina l compla int  st at ed, “When the [homeowners] pu r -
chased their  u n it s at  Arbor  Ter race Town homes, t hey did 
not  know that  t he de�ciencies in  t he bu ilding envelope a nd 
other  components existed  and  ha d  a lrea dy sta r ted  to cause 
proper ty dama ge.” (Emphasis added.) We concu r  with  West  
H ills in  reading the a llegat ion  to per mit  proof at  t r ia l t hat  
t he possibility t hat  da mages occu r red before one or  more of 
t he homeowners pu rchased u n it s a nd before L&T had �n-
ished it s work. The compla int  does not  ru le out t he possibil-
ity t hat  da mage occu r red before L&T �n ished.

 In  Bresee Homes, Inc., t he Supreme Cou r t  con-
fronted a  sim ila r  situat ion  involving a mbiguous pleadings 
a nd the duty to defend. A cont ractor  sought  a  defense aga inst  
a  const r uct ion-defect  cla im brought  by the homeowners. 353 
Or  at  114-15. The insu rer  den ied the defense, contending 
that  coverage was precluded by a n  exclusion  from coverage 
for  da mages a r ising out  of complet ed operat ions. Id . In  a n  
act ion  for  breach  of cont ract  a nd decla rator y judgment , t he 
cont ractor  cont ended that  t he homeowners’ compla int  cou ld 
be reasonably const r ued to include a  covered loss—that  is, 
t hat  the proper ty da mage occu r red before t he complet ion  of 
const r uct ion . The Supreme Cour t  considered the u ncer ta in  
a llegat ion  in  t he homeowners’ compla int . It  fou nd:

 “Some a spect s of [the homeowner s’] compla int  a re not e-
wor thy. The a llegat ions do not  st at e whether  t he cla imed 
da mages * * * occu r red before or  a ft er  t he complet ion  of [t he 
cont ractor ’s] work. F rom a ll t hat  appea rs from a  reading of 
t he compla int , t he descr ibed proper ty da mage occu r red, or  
cou ld have occu r red, when  [the cont ractor ’s] work was nei-
t her  complet ed nor  ‘deemed complet e’ u nder  t he [coverage 
exclusion].”

Id . at  122. The insu rer, like Oregon  Auto, a rgued that  the 
a llegat ion  shou ld be read t o say da mages occu r red a ft er  
t he cont ractor  �n ished it s work, but  t he cou r t  was not  per -
suaded. Noth ing in  t he compla int  foreclosed the possibility 
of da mage du r ing coverage. The insu rer, like Oregon  Auto, 
a rgued that  the cont ractor  bore t he bu rden  of demonst rat ing 
that  the work was not complet ed when  the da mage occu r red, 
but , aga in , t he cour t  was u npersuaded. With  the duty t o 
defend, t he cont ractor  had no bu rden  to come for wa rd with  



168 West  H ills Development  Co. v. Cha r t ic Cla ims

fact s beyond those a lleged in  t he compla int . Accordingly, the 
cou r t  concluded that  su mma r y judgment  for  t he insu rer  was 
improper.

 That  ca se gu ides ou r  decision  here. The homeown-
ers’ su it  does not  a llege when  the proper ty da mage occu r red, 
but  it  does indicat e that , when  the homeowners bought  t heir  
u n it s, t he a lleged de�ciencies “ exist ed a nd had a lready 
sta r t ed to cause proper ty da mage.” Given  the a mbigu ity of 
t hat  st at ement , a nd given  that  a ny a mbigu ity in  the com-
pla int  relat ing to coverage must  be resolved in  favor  of 
t he insu red, Ledford, 319 Or  at  400, we conclude that  t he 
compla int  conta ins a llegat ions t hat  cou ld a llow for  proof 
at  t r ia l t hat  the da mages occu r red du r ing L&T’s ongoing 
operat ions.

 For  t hese rea sons, we concur  with  t he t r ia l cou r t , 
a lbeit  on  na r rower  grou nds. The t r ia l cou r t  did not  er r  in  
gra nt ing su mma r y judgment  recogn izing Oregon  Aut o’s 
duty to have defended West  H ills in  t he Arbor  Ter race lit iga-
t ion . Nor  did the t r ia l cou r t  er r  in  ent er ing judgment  for  the 
recover y of t he propor t ionat e sha re of defense cost s incu r red 
in  West  H ills’ defense.

 Af�r med.


