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Cosgrave Vergeer Kester LLP, and Michael B. Merchant and James M. Baumgartner, of
Black Helterline LLP, Portland.
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Thomas S. Smith and Gregory A. Chaimov, of Davis Wright Termaine, LLP, Portland, filed
the brief for amici curiae Oregon Association of Realtors, Inc., and Commercial Association
of Realtors Oregon/SW Washington, Inc.

GILLETTE, J.

The decision of the Court of Appeals is affirmed in part and reversed in part. The judgment
of the circuit court is affirmed in part and reversed in part, and the case is remanded to the
circuit court for further proceedings.

Kistler, J., concurred in part and dissented in part and filed an opinion, in which Durham and
Walters, JJ., joined.

*Appeal from Washington County Circuit Court, Donald Letourneu, Judge. 207 Or App
231, 141 P3d 589 (2006).

GILLETTE, J.

This case arises out of a property owner's promise to a prospective buyer to refrain from
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soliciting or accepting offers from other potential buyers for a specified period of time,
during which time the parties anticipated that they would be able to negotiate a binding
agreement for the sale and purchase of the property in question. At issue is the enforceability
of such a promise, when it is made in the context of a "letter of intent" that elsewhere
expressly provides that only a fully executed purchase and sale agreement will create
binding obligations between the parties. Also at issue is the proper measure of damages for a
breach of a "nonsolicitation" provision in that context, should the breach be actionable. The
Court of Appeals held that the owner's promise was enforceable and that a jury permissibly
could conclude that the appropriate measure of damages was plaintiff's increased tax liability
resulting from her inability to buy the property in question. Logan v. D. W. Sivers Co., 207
Or App 231, 141 P3d 589 (2006). For the reasons that follow, we affirm in part and reverse
in part the decision of the Court of Appeals. In so doing, we agree with the Court of Appeals
that nonsolicitation promises like the one involved here may be enforceable. However, we
also are of the view that in this case, the letter of intent contained no promise by defendant,
the breach of which would serve as the basis for an award of the kind of damages that
plaintiff seeks here.

The relevant facts are as follows. In January 2003, plaintiff realized a substantial profit --
$3.9 million -- on the sale of a piece of productive land that had belonged to her family for a
number of years. Plaintiff intended to use the proceeds of that sale to purchase other
investment properties, at least in part because she wished to take advantage of the "1031
exchange" provision in the federal tax code, 26 USC § 1031. Under that provision, any gain
on the sale of an investment property will produce no immediate tax consequences if the
property, in essence, is "exchanged" for other investment property of like kind.

To qualify as an "exchange" for purposes of 26 USC § 1031, a replacement property must be
designated as such within 45 days of the sale of the original property and purchased with the
gain realized on the original sale within 180 days of the original sale. 26 USC § 1031(a)(1).
For plaintiff, that meant that she had to identify up to three potential replacement properties
by March 17, 2003, and purchase the replacement properties by late July 2003. If she failed
to meet those deadlines, she would have to treat some or all of the $3.9 million that she had
earned on the sale of the original property as a capital gain, increasing her overall tax
liability by an amount potentially exceeding $900,000.

In early March, plaintiff already had designated two potential replacement properties and
had obtained signed letters of intent from the owners of those properties. She told her real
estate agent at that time that she also was interested in purchasing a nearby shopping mall
that was not then on the market. Her real estate broker contacted defendant, the owner of the
shopping mall, about a possible purchase of the mall. The broker told defendant's president
that plaintiff was a "motivated 1031 buyer." Defendant's president understood that to mean
that the buyer had to acquire replacement property within a relatively short period of time in
order to secure the tax advantages provided by section 1031.

After some preliminary negotiations, plaintiff and defendant entered into a letter of intent
which set out a framework for defendant's sale of the shopping mall to plaintiff, including a
purchase price ($5.28 million) and a closing date (June 30, 2003). The letter of intent
contained several provisions that are relevant to the present controversy. First, it listed
several "conditions of purchase," including

"[a] fully-executed Purchase and Sale Agreement [to be finalized and signed]
within approximately fifteen (15) days of signature by both parties of this Letter
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of Intent; Purchaser shall provide the initial draft of the Purchase and Sale
Agreement."

In addition, the agreement contained a nonsolicitation clause:

"Seller and/or its representatives agree that it will not seek nor enter into a letter
of intent or purchase agreement for sale of the Property with any third party for
a period of sixty (60) days from the date this Letter of Intent is signed by both
parties and becomes effective."

Finally, the letter of intent stated, at considerable length, the extent to which it was not
intended to constitute a binding agreement for the sale and purchase of the property.
However, that statement contained an important qualification:

"Seller and Purchaser acknowledge that this Letter of Intent proposal is not a
binding agreement and that it is intended solely to establish the principal terms
of the purchase and as a basis for the preparation of a binding Purchase and Sale
Agreement. The Purchase and Sale Agreement shall be subject to Seller's and
Purchaser's approvals and approval by their respective counsel, and only a fully
executed Purchase and Sale Agreement shall constitute a binding transaction
and binding obligation between the parties; provided, however, that in
consideration of Purchaser's good faith efforts to review the due diligence
material provided by Seller, Seller agrees to be bound to provide the required
due diligence documents to Purchaser within the time required and to comply
with the Non-Solicitation provision set forth above."

(Emphasis added.) As soon as defendant executed the letter of intent, plaintiff designated the
shopping mall as her third section 1031 replacement property -- just in time to meet the 45-
day identification deadline on March 17, 2003.

Over the next few weeks, plaintiff's broker called defendant's officers on a number of
occasions to ask for due diligence materials and to tell them that a draft purchase and sale
agreement soon would be complete. On April 4, 2003, the twenty-first day after the letter of
intent was signed, plaintiff's broker learned that defendant had accepted another party's offer
to purchase the property. Plaintiff's broker attempted to salvage the deal between plaintiff
and defendant, and plaintiff's lawyer immediately sent a draft purchase and sale agreement to
defendant by e-mail. However, defendant already had committed to the other offer and
refused to negotiate any further with plaintift or her agents.

By that time, plaintift had decided that one of her other designated replacement properties
was too problematic to purchase. Although plaintiff did purchase the third designated
property, that purchase absorbed only a small part of plaintiff's gain on the sale of the
original property. Plaintiff was required to pay over $900,000 in taxes on the remaining gain,
a result that she would have avoided if she had succeeded in purchasing defendant's
shopping mall.

Plaintiff then brought the present action against defendant, alleging that defendant had
breached its promise to refrain from seeking offers on the property or from entering into any
agreement to sell the property to others for 60 days. Among other things, plaintiff sought
over $900,000 in consequential damages, based on the tax effects of her failure to make a
timely section 1031 exchange.
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The case went to trial and defendant eventually moved for a directed verdict on a number of
alternative grounds, three of which are at issue here. Defendant argued, first, that the letter of
intent was a mere "agreement to agree" and, as such, was unenforceable in its entirety;
second, defendant argued that any failure by defendant to adhere to its promise to refrain
from accepting other offers was excused by a failure of a condition precedent, viz., execution
of a final purchase and sale agreement within "approximately 15 days"; and, third, defendant
argued that, in any event, plaintiff was not entitled to recover damages measured by the tax
loss consequences of her failure to make the hoped-for section 1031 exchange. The trial
court initially indicated that it would grant defendant's motion for a directed verdict on two

of the grounds—m but, upon plaintiff's request and pursuant to ORCP 63 B,{2) it allowed the
case to go to the jury. The jury returned a verdict for plaintiff, awarding her an amount in
damages that was equivalent to her tax losses. Upon defendant's motion, however, the trial
court then reinstated its previous order granting a directed verdict and entered judgment for
defendant.

Plaintiff appealed to the Court of Appeals, arguing that the trial court had erred in overriding
the jury's verdict. The Court of Appeals agreed with all of plaintiff's arguments, holding that
(1) the letter of intent contained terms that were enforceable; (2) evidence in the record
supported the jury's implicit determination that plaintift had satisfied her obligations under a
provision calling for execution of a purchase and sale agreement within "approximately 15
days;" (3) evidence in the record also supported the jury's implicit conclusion that
defendant's breach of its obligations under the letter of intent had caused plaintift's tax losses
and that the tax loss was a foreseeable result of the breach. Logan, 207 Or App at 242-48.
Consistent with those holdings, the Court of Appeals reversed and remanded with
instructions to the trial court to reinstate the jury's verdict for plaintiff. /d. at 249. We
allowed defendant's petition for review of that decision.

Defendant first objects to the Court of Appeals' holding that the letter of intent contained at
least some terms that were enforceable, including defendant's promise not to solicit or accept
other offers on the property for a 60-day period. Defendant contends that the letter of intent
was merely a framework for future negotiations, expressing nothing more than the parties'
hope that agreement could be reached. Such agreements, defendant argues, are not
enforceable.

That argument has the wrong focus. Although a provision of the letter of intent does
expressly provide that the parties intend only to set out a framework for a future purchase
and sale agreement and that the letter, as a whole, 1s nonbinding and "subject to approval,"
the last part of that provision identifies three specific terms as exceptions to that general
nonbinding intent:

"provided, however, that in consideration of Purchaser's good faith efforts to
review the due diligence material provided by Seller, Seller agrees to be bound
to provide the required due diligence documents to Purchaser within the time
required and to comply with the Non-Solicitation provision set forth above."

(Emphasis added.) Those words clearly convey that the parties intended that the three
specified promises -- defendant's promises to provide due diligence materials and to abide by
the nonsolicitation agreement, and plaintiff's return promise to review the due diligence
material in good faith -- be binding. Thus, unless those terms are so indefinite that a court
cannot determine what the parties intended, they form a contract that is binding. See
generally Bonnevier et ux v. Dairy Coop. Ass'n, 227 Or 123, 361 P2d 262 (1961) (contract is
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not enforceable if its terms are so indefinite that court cannot decide what they mean or fix
exactly the legal liabilities of the parties).

Defendant responds that the terms are too indefinite. It contends that the letter of intent is, at
best, an "agreement to negotiate" and that such agreements categorically are too indefinite to
be enforced. That is so, defendant argues, because agreements to negotiate leave all terms
unresolved, still subject to negotiation. In so arguing, however, defendant is focusing on the
label, rather than the substance, of the parties' promises. The enforceability of a contract or
agreement does not depend on whether it properly may be categorized as "preliminary," or
an "agreement to agree," or and "agreement to negotiate." Rather, it is the contents of the
agreement and what the parties intended that is important. And, with respect to those
contents and that intent, we can state categorically that this agreement, although narrowly
drawn, does contain an exchange of promises that the parties intended to be binding and that
are sufficiently definite to allow a jury or court to determine what is required of each party.
Thus, those promises are binding; with respect to each of the three promises, the parties'
obligations are clearly identified and ascertainable, and 1t simply is a matter of determining
whether, how, and when one or more of them was breached. (As noted, the jury found a
breach and the evidence supports such a finding.)

Defendant argues, however, that, even if the letter of intent contains terms that otherwise are
binding, they were only binding as long as the parties chose to continue negotiations. And,
defendant notes, the parties were under no obligation to continue the negotiation in this case.
It therefore insists that, in the absence of any such obligation, either party could have walked
away at any point and thereby ended any and all obligations under the letter of intent --
including the obligations under the nonsolicitation agreement.

In that regard, defendant likens the present case to Feldman v. Allegheny Inter., Inc., 850

F2d 1217 (7th Cir 1988), a case that also involved a seller's breach of an exclusive dealings
provision that appeared in the context of an otherwise nonbinding letter of intent. Defendant
notes that, in Feldman, the court held that the seller's obligation under the exclusive dealings
provision to refrain from negotiating with other parties continued only so long as both
parties elected to pursue the transaction. As the Feldman court put it, although the parties
were bound by the exclusive dealings provision, "[b]oth parties were free to end the
arrangement and move on if they felt that discussions were progressing too slowly or they
had reached a stalemate and believed they had better prospects elsewhere." Id. at 1223.

The foregoing quotation demonstrates why Feldman 1s not on point. By its own clear terms,
the exclusive dealings provision in that case only was operative "while the proposed
acquisition is being pursued." Id. at 1219. In the present case, however, the nonsolicitation
provision is not couched in terms of the parties' continued commitment to negotiations but,
instead, speaks in terms of a specific period of time -- 60 days -- during which it shall be
operative. Assuming that defendant is correct that the letter of intent imposes no obligation
on the parties to continue negotiating until an agreement is reached, that fact has no bearing
on defendant's obligations under the 60-day nonsolicitation provision, and clearly does not
render that provision unenforceable. Defendant might choose to walk away from its
negotiations with plaintiff, but the prohibition on selling the property to, or soliciting, other
parties for a period of 60 days would remain in force and would make such a choice by
defendant less likely -- the very reason plaintiff would seek defendant's promise on that point
in the letter of intent.

We conclude that, although the letter of intent was not, as a whole, a binding agreement for

http:/fiwww .publications.ojd.state.or.us/docs/S54251.htm 515



7115/2015

Oregon Judicial Department Appellate Court Opinions

the sale and purchase of the property in question, it did contain certain promises that were

binding, one of which was defendant's promise to neither solicit nor accept other offers on
the property for a period of 60 days. The Court of Appeals thus was correct in holding that
the trial court erred in granting a directed verdict to defendant on that ground.

We turn to defendant's second argument for reversing the Court of Appeals -- that defendant
was excused from its obligations under the agreement because plaintiff failed to perform a
condition precedent. Defendant contends, in particular, that plaintiff failed to satisfy a
"condition of purchase" that required her to produce the first draft of a purchase and sale
agreement with sufficient speed that a final agreement could be "fully executed" within
"approximately 15 days." The record shows that plaintiff did not deliver a draft purchase and
sale agreement to defendant until 21 days after the letter of intent was executed.

The Court of Appeals concluded that the trial court had correctly rejected that argument.
After stating that the question of whether plaintiff had failed to satisfy her obligations under
the "approximately 15 day" condition was for the jury to decide, and that the jury had found
that the longer period was permissible, the Court of Appeals held that there was "ample
evidence" supporting the jury's implicit finding that plaintiff had timely performed:

"First, there was evidence that the parties intended that the term 'approximately’
be flexible, and from that the jury could infer that the parties were not in a great
hurry to execute the draft agreement. Second, there was evidence that defendant
acquiesced in plaintiff's delay in delivering the agreement by never objecting to
the delay * * *. Third, there was evidence that the closing date contemplated by
the letter of intent could be maintained so long as the parties executed the
purchase and sale agreement within 45 days of signing the letter of intent. The
Jury could have inferred that, under those circumstances, 21 days was a
reasonable period of time within which to deliver the draft agreement because
that left ample time for the parties to execute the agreement and close on the
date originally contemplated."

Logan, 207 Or App at 248.

Defendant contends that the Court of Appeals' analysis is incorrect from the start because, as
a matter of law, plaintiff's delivery of a draft agreement six days after the targeted date for
executing the final agreement did not satisfy the condition at issue. It argues that, because
the letter of intent involved a series of deadlines -- "approximately 15 days" for a fully
executed purchase and sale agreement, followed by five days for defendant to produce due
diligence materials, followed by 30 days for plaintiff to review the due diligence materials,
followed by 60 days for plaintiff to procure financing -- and very little room to maneuver if
the stated closing date of June 30, 2003, were to be met, no reasonable jury could find that
plaintiff had satistied the condition at issue by producing a mere draft of a purchase and sale
agreement a full six days after the targeted date for execution of a final agreement.

We disagree. There is no question that the words "approximately 15 days" are ambiguous in
this context and that, as such, it is for the trier of fact to ascertain what the parties intended
by those words. See Pacific First Bank v. New Morgan Park Corp., 319 Or 342, 347-48, 876
P2d 761 (1994) (if contract is ambiguous, the trier of fact must ascertain the intent of the
parties and construe the contract consistently with that intent). Here, as the Court of Appeals
correctly described it, the trier of fact (the jury) implicitly found that plaintiff had fully
satisfied her obligation to provide a draft agreement with sufficient speed that the condition
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of a fully executed agreement within "approximately 15 days" could be met 3} We need
only determine whether a reasonable jury could so find, based on the evidence that was
before it.

As to that issue, we agree with the Court of Appeals that there was at least some evidence in
the record that would allow a jury to conclude that the parties intended the term
"approximately 15 days" to be flexible. When asked at trial about what she though the term
meant, plaintiff declined to name any particular time limit and would say only that there was
"no date certain that the deal was dead." Another witness who was called by the plaintiff as
an expert in commercial real estate transactions confirmed the idea that the term might be
entirely flexible. He testified that, in most commercial real estate transactions, "if there's not
a time-1s-of-the-essence clause, dates specified in the agreement are * * * treated as flexible
and are not drop-dead dates."

Defendant does not point to anything in the record that would preclude a reasonable jury
from finding that, consistent with the foregoing testimony, the parties intended to describe a
flexible deadline when they referred to a time period of "approximately 15 days." It is true
that the letter of intent involved multiple steps and cascading deadlines -- evidence that the
Jury might have accepted, had it wished to do so -- but the deadlines involved were not so
inescapably tight and the steps were not so interdependent that a delay of six days or even
longer in producing a draft purchase and sale agreement would make it impossible as a
matter of law to close the deal as the parties had envisioned -- by June 30, 2003. We
conclude that the defendant was not entitled to a directed verdict on the ground that, in
waiting 21 days before submitting a draft purchase and sale agreement to defendant, plaintiff
had failed to perform a condition precedent to defendant's obligations. The Court of Appeals
did not err in so holding.

We turn to the question of damages. Defendant argues that the damages that the jury
awarded and that the Court of Appeals reinstated, which were based on the taxes that
plaintiff would have been able to avoid if she had been able to purchase the property at issue
and effect a section 1031 exchange, were not available to plaintiff as a matter of law.
Defendant contends that any such damage award ultimately and necessarily rests on the idea
that plaintiff had an enforceable contractual right to purchase the property, an idea that is
contrary to the express terms of the contract.

In reinstating that damage award, the Court of Appeals posited a fairly involved string of
inferences that would have allowed the jury to conclude, from the evidence in the record,
that plaintiff's tax losses were a direct consequence of defendant's breach of the
nonsolicitation provision. One step in that string of inferences is particularly notable, i.e., an
inference that, "[a]lthough defendant retained the right to back out of the negotiations, the
Jury could infer that defendant would not have done so had it not entertained a better offer
from another party, and that the parties would have entered into a binding purchase and sale
agreement." 207 Or App at 244. Also significant is the Court of Appeals' holding that the
Jury reasonably could find, based on the evidence in the record, that tax losses arising out of
plaintiff's inability to timely purchase a replacement property were a foreseeable and natural
result of defendant's breach of the nonsolicitation provision -- in spite of the absence of any

actual obligation on defendant's part to sell the property to plaintiff.—(i) 207 Or App at 245-
46.

The difficulty with the foregoing analysis 1s that it fails to give proper consideration to the
specific wording of the contract at issue and, particularly, to the parties' express and
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thorough disclaimer of any intent to bind themselves to a purchase and sale. We return to the
operative words of the parties' agreement to illustrate the point. In doing so, we emphasize
again that the agreement contained only three binding promises: (1) plaintiff's promise to
conduct a good faith review of "due diligence" documents provided by defendant; (2)
defendant's promise to provide the due diligence documents within a certain time; and (3)
defendant's promise to comply with the nonsolicitation provision. What is absent is any
binding obligation to bargain in good faith to achieve the contemplated sale -- each party
remained free to sit on its hands and do nothing. Each party also might hope that the other
would not behave in that way, but such a party had nothing beyond that -- hope -- on which
to risk its financial circumstances. As the parties' agreement put it: "[O]nly a fully executed
Purchase and Sale Agreement shall constitute a binding transaction and binding obligation
between the parties." The parties clearly intended, and clearly had the right to expect, that
that disclaimer would shield them from any liability for failing to carry through with the sale
that then was being contemplated. In the face of such a disclaimer, it 1s irrelevant that a
reasonable person in the same position as defendant might have foreseen that plaintiff would
suffer tax losses down the road if defendant declined to go through with the contemplated
sale, either by selling to another party in breach of the nonsolicitation provision or otherwise.
It also 1s irrelevant whether defendant would have sold the property to plaintiff if it had not
been diverted by another party's offer. The parties expressly declined, in the letter of intent,
to assume the risks of injury inherent in a completed contract of purchase and sale.
Defendant cannot now be saddled with those very same liabilities on the theory that, because
defendant likely would have sold the property to plaintiff except for its breach of its lesser
promise not to sell the property to someone else for 60 days, those liabilities are the natural
and foreseeable consequences of defendant's breach. We repeat the important distinction
here: Defendant's obligation not to solicit or sell to others for 60 days did not include any
promise to negotiate in good faith -- or at all -- during that 60-day period.

In arguing otherwise, plaintiff relies on Senior Estates v. Bauman Homes, 272 Or 577, 583-
84,539 P2d 142 (1975), a case that recognizes and explains Oregon's long-established rule
that, in an appropriate case, the victim of a breach of contract may recover not only her loss
of bargain damages, but also consequential damages. The Oregon rule, as stated in that case,
1s straightforward:

"[T]he plaintiff may recover such damages, including gains prevented as well as
losses sustained, as may reasonably be supposed to have been within the
contemplation of both parties at the time of the making of the contract as the
proximate and natural consequence of a breach by defendant."

1d. at 585 (quoting Blagen v. Thompson, 23 Or 239, 248, 31 P 647 (1892); emphasis in
original).

We have no quibble with that rule when the circumstances support its application. On the
facts of the present case, however, they do not. We note again that the parties were at pains
in their letter of intent to identify what they were not agreeing to do: Defendant was not
agreeing to sell, or even to negotiate in good faith toward selling, and plaintiff was not
agreeing to buy, or even to negotiate in good faith toward buying, the property in question.
The document in this case contains the opposite understanding:

"Seller and Purchaser acknowledge that this Letter of Intent proposal is not a
binding agreement and that it is intended solely to establish the principal terms
of the purchase and as a basis for the preparation of a binding Purchase and
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