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Before Haselton, Presiding Judge, and Armstrong and Rosenblum, Judges.

ROSENBLUM, J.
Award of attorney fees reversed; otherwise affirmed.

ROSENBLUM, J.

Third-party defendant Marcia Hoffman appeals from a judgment that included an award of
attorney fees in favor of plaintiff Joan Huntley. Hoffman contends that the trial court erred in
awarding attorney fees because she was not provided with a prelitigation demand under ORS
20.080(1). We agree and reverse the attorney fee award.

The facts are not disputed. Plaintiff was a passenger on a TriMet bus when the bus collided
with a vehicle driven by Hoffman. Pursuant to ORS 20.080(1), plaintiff made a written
demand on defendant TriMet for compensation for her injuries at least 10 days before she
commenced her action for damages against TriMet. After plaintiff commenced the action,
TriMet filed a third-party complaint against Hoffman for contribution and later amended that
complaint to seek additional damages for the cost of repairing the bus.

The trial court transferred the case to arbitration pursuant to ORS 36.400, and the arbitrator
entered awards for plaintiff against both Hoffman and TriMet on November 19, 2004.
Hoffman filed an appeal of the arbitration award and requested trial de novo on December 3,
2004, at which time the case was returned to the active trial calendar. On January 14, 2005,
in response to Hoffman's request for trial de novo, plaintiff filed a motion for entry of
Judgment, contending that

"Plaintiff's suit was against Tri-Met only and neither Plaintiff nor Defendant
requested trial de novo. Third Party Defendant Marcia Hoffman has requested
trial de novo on Tri-Met's Third Party Complaint against her, but this does not
require the Plaintiff's unrelated cause of action to be tried to a jury."

In expressly disavowing any claim against Hoffman, plaintiff explained that "Third Party
Defendant is not entitled to a trial de novo as to Plaintiff who did not assert a claim against
her."

The record before us does not disclose how or whether the trial court ruled on plaintiff's
motion for entry of judgment. It does indicate, however, that on March 18, 2005, TriMet
filed an offer to allow judgment in the amount of $2,550 in damages and $3,250 in costs and

attorney fees pursuant to ORCP 54 E .1 Plaintiff filed an acceptance of that offer on April 1,
2005. Approximately, two weeks later, TriMet filed a trial memorandum explaining that,
because plaintiff accepted TriMet's offer of judgment, "as the pleadings presently stand, the
only claim left for trial is TriMet's property damage claim against Ms. Hoffman. * * *
TriMet understands that Ms. Huntley will seek to proceed with a claim directly against Ms.
Hoffman * * * If the court grants Ms. Huntley leave to proceed against Ms. Hoffman, then
TriMet has agreed to dismiss its property damage claim against Ms. Hoffman." On the day
of trial, TriMet dismissed its complaint against Hoffman, thereby ending its involvement in
the case.

Plaintiff then proceeded to trial against Hoffman, contending that ORCP 22 C{2) authorized
her to do so. The trial court agreed, and the case was tried to a jury. The jury found TriMet
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and Hoffman equally liable for plaintiff's injuries—@ and returned a verdict for damages in
the amount of $2,249.90-4) on April 15, 2005.

Plaintiff petitioned for an award of attorney fees against Hoffman under ORS 20.080(1).
Hoffiman objected on the basis that plaintiff had not provided Hoffinan with a written
demand for payment of her tort claim as required by ORS 20.080(1), but the trial court
concluded that the notice that plaintiff gave to 7riMet under ORS 20.080(1) met the statutory

requirement and awarded plaintiff attorney fees and costs in the amount of $9.593 L) we
review the trial court's allowance of attorney fees under ORS 20.080(1) for legal error. Ayres
v. Bae, 173 Or App 53, 55, 20 P3d 862 (2001).

On appeal, Hoffman argues that plaintiff was not entitled to attorney fees because she never
demanded in writing to Hoffman that Hoffman pay her underlying claim for damages, as
required by ORS 20.080(1). Plaintiff contends that the notice she provided to TriMet was
sufficient because the rules and statutes governing third-party practice, specifically ORS
31.610(2) and ORCP 22 C, require the trial court "to enter Judgment in favor of plaintiff and
against any third-party defendant who 1s found liable in any degree, even if the plaintiff did
not make a direct claim against the third-party defendant."

We conclude that the trial court erred when it allowed attorney fees under ORS 20.080(1)
against Hoffman. That statute authorizes the entry of an attorney fee award only "if the court
finds that written demand for the payment of such claim was made on the defendant." ORS
20.080(1) (emphasis added). Viewing that text in context, see PGE v. Bureau of Labor and
Industries, 317 Or 606, 610-12, 859 P2d 1143 (1993) (setting forth the proper methodology
for statutory interpretation), we conclude that the required prelitigation demand must be
made for the same claim and provided to the same defendant against whom the plaintiff
prevailed at trial.

We begin by analyzing the meaning of the term "such claim." We have previously held that
a plaintiff may seek fees under ORS 20.080(1) if, and only if, she made a prelitigation
demand for payment of the same claim on which she prevailed. See Beers v. Jeson
Enterprises, 165 Or App 722, 998 P2d 716 (2000) (where the plaintiftf's prelitigation demand
threatened to file "a lawsuit" and she later filed two actions alleging distinct claims that were
consolidated for arbitration, she was entitled to attorney fees for prosecuting only one of the
consolidated claims). Here, plaintiff provided notice only of her claim that TriMet was
negligent. She did not provide notice of any claim against Hoffman. Accordingly, she is not
entitled to an award of attorney fees related to any claim she pursued against Hoffman.

The context of ORS 20.080, specifically Supreme Court precedent clarifying the purpose of
the statute, establishes that the written demand for payment of a claim must be made on the
same defendant against whom the plaintiff prevailed on "such claim." See State v. Stubbs,
193 Or App 595, 600, 91 P3d 774, rev den, 337 Or 669 (2004) (noting that prior judicial
construction of a statute should be considered at the first level of PGE analysis).
Specifically, in Colby v. Larson, 208 Or 121, 125-26, 297 P2d 1073, reh'g denied, 208 Or
121 (1956), the Supreme Court addressed the original language of ORS 20.080, which was

identical in all relevant respects@ to the current ORS 20.080(1):

"ORS 20.080 is a special statute passed in 1947 to meet a particular situation. It
* * * was undoubtedly enacted for the purpose of encouraging the settlement
without litigation of meritorious tort claims involving small sums. The risk the
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defendant ran of having to pay the fee of the plaintiff's attorney was evidently
considered a spur to such settlements. Frequently the injured person might
forego action upon a small claim because he realized that, after paying his
attorney, his net recovery would not be worth the time and trouble of a
vexatious lawsuit. The legislature may have found that tort feasors or their
insurance carriers frequently rejected meritorious claims of this kind because of
this known reluctance of injured persons to litigate. Claims which in honesty
and fairness should have been paid were not paid, and it was to remedy this evil
that the statute was passed."

(Citations omitted.) The purpose of the statute is served only if the plaintiff gives each
defendant in an action an opportunity to settle the plaintiff's claim against that particular
defendant. It does not promote settlement "without litigation" to require a third-party
defendant to pay attorney fees to a plaintiff who did not provide such defendant with an
opportunity to settle before she asserted her claim. Cf. Bennett, 309 Or at 315 (with respect
to ORS 20.080(2), "the legislature intended to apply the same policy considerations to
defendants' counterclaims as it had previously applied to plaintiffs' claims").

Considering the operative text of the statute, requiring that "written demand for the payment
of such claim was made on the defendant," in context, as noted above, we conclude that the
required prelitigation demand must be made regarding the same claim and provided to the
same defendant against whom the plaintiff prevailed at trial. (Emphasis added.) In this case,
plaintiff failed to provide Hoffman with written demand for the payment of her claim. While
plaintiff provided TriMet with an opportunity to settle plaintiff's claim against TriMet before
commencing litigation, TriMet was not "the defendant" on the claim plaintiff later asserted
against Hoffman and upon which plaintiff prevailed at trial.

Plaintiff insists that Oregon third-party practice, which was modeled on federal impleader,
permits "the original defendant * * * [to] transfer to the third-party defendant al/l liabilities
asserted against him by the original plaintiff," and thus the purpose of third-party practice
would be undermined if notice on TriMet were deemed insufficient as to Hoffman.
(Emphasis in original.) Plaintiff misunderstands the interaction of ORCP 22 C and ORS
31.610(2). ORCP 22 C provides two ways in which a third-party defendant can be liable to a
plaintiff. The first provides that a defendant, "as a third party plaintiff, may cause a summons
and complaint to be served upon a person not a party to the action who is or may be liable to
the third party plaintiff for all or part of the plaintiff's claim against the third party plaintiff *
* % " This type of third-party liability is also addressed in ORS 31.610(2), which provides
that, if the third-party defendant is found liable for any part of the plaintiff's claim against the
defendant, judgment is to be entered in the plaintiff's favor against the third-party defendant
for that portion of the plaintiff's damages even if the plaintiff never formally asserted a claim
against the third-party defendant. Thus, because of ORS 31.610(2), if the defendant (as third-
party plaintiff) serves a summons and complaint on a third-party defendant pursuant to this
provision of ORCP 22 C, no action by the plaintiff is required to obtain a judgment for
damages against the third-party defendant.

The second way in which a third-party defendant can be liable to a plaintiff under ORCP 22
C 1s set forth in the fifth sentence of the rule, which provides that the "plaintiff may assert
any claim against the third party defendant arising out of the transaction or occurrence that is
the subject matter of the plaintiff's claim against the third party plaintiff * * *." Under that
provision, the plaintiff may assert against the third-party defendant (1) a claim identical in
nature to the claim brought against the third-party plaintiff@ or (2) a claim of a different
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