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Discussed below are ten ways in which 

Distinguishing liability theories 
from legal theories

-

-
1  Under the first, 

-

-

2 

-

-

3  Product claims brought under 

4  Finally, the 

-

-

ties to establish liability with the jury.     

The indeterminate defect theory
Sometimes the manner in which a 

thus recognizes in limited circumstances 

res 

ipsa loquitor theory.5

in which there is no evidence, direct or 

-

-
6  It is unlikely that a 

theories.7 

Failure-to-warn claims

Failure-to-warn theories are both 

-

not, however, have a duty to warn 

8 -

to warn consumers that the saw’s blade 

should move against that allegation.9  

blade guarding.        

Scope of potentially liable defen-

dants
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10  This includes 

-

11

generally not subject to strict liability.12  

The Consumer Expectations Test

codified at ORS 30.900-928.  The Legis-

lature directed that the statute be con-

strued in accordance with certain com-

knowledge common to the community 

as to its characteristics.”  This language 

-

tations test,” and is tracked verbatim in 

UCJI No. 48.03.   

Comparative fault—with two twists

-

-
13

-

the market.”14

instructed to disregard “any unobserv-

ant, inattentive, ignorant, or awkward 

15  The 

is greater uncertainty as to whether a 

a given case.       

Statute of limitations



FEATURES

THE VERDICTTM   �  2014–ISSUE 4

issue is that when a court determines 

-

ability civil action” under ORS 30.900, 

characterizes the claim.16 -

17    

The misuse defense

-

the misuse has to have been so unusual 

-

18

19     

Noneconomic damages cap applies

-

ly concluded that the $500,000 statutory 

-

Indemnity among multiple liable 

defendants

-

de 20  Oregon 

liable,” which fits within Oregon’s well-

21     

Conclusion

are distinctive.  Understanding these 

assessment.     

Endnotes
1 Phillips v. Kimwood Machine Compa-

ny,
on other grounds by McCathern v. 
Toyota Motor Corporation, 332 Or 

2 Phillips, 269 Or at 491 n 2.

4 See, e.g.,

5 See Helms v. Halton Tractor Co., 66 

6 Heaton v. Ford Motor Co., 248 Or 467, 

7 Weems v. CBS Imports Corp., 46 Or 

8 Smith v. Fred Meyer, Inc.,

9 Id.  
10 ORS 30.900.
11 See, e.g., Ames v. Ford Motor Co., 
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website and database system.  We 

invite you to check out the website at 

you to log into the website as a mem-

ber to check out the member's only 

-

that we currently have on file about 

you.  You can do this by going to the 

like.  Please make sure you also check 

make sure it is still accurate.  To do all 

this, once you are logged in, click on 

the link that says Edit Profile located in 

website by trying to log in and click-

ing on the Forgot your username and 

will need them to log in to do things 

Through the website, you can 

-

like to look at any transactions that 

July 1, you can also do that by logging 

in and going into your Profile.  Hover 

section and select View Transactions.

-

working with other members--stay 

tuned!

503.253.0527 or 800.461.6687 or 
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transaction between a true seller 

12 Tillman v. Vance Equipment Co., 286 

14 Sandford v. Chevrolet Div. of Gen. 
Motors,

15 Id.
16 Weston v. Camp’s Lumber & Bldg. 

Supply, Inc.,
opinion adh’d to as modified 

on recons,

18 Lakin v. Senco Products, Inc., 144 Or 

 aff’d, 329 Or 62 
opinion clarified, 329 Or 369 

19 Phillips, 269 Or at 501-03.

-
salers and retailers will be able to 

-

damages to the victims and then seek 

21 See Smith Radio Communications, 
Inc. v. Challenger Equipment, Ltd., 

delivered the Electrobug to U.S. 

-

or secondarily liable and entitled to 
Davison v. Parker, 50 

overruled 
on other grounds by Dale’s Sand & 
Gravel Co., Inc. v. Westwood Const., 

which, 
in turn, was overruled on other 
grounds by Strader v. Grange Mut. 
Ins. Co.,

-
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