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roduct liability litigation dif-
fers in a number of respects
from other tort claims seek-
ing recovery for personal
A7 injury or property damage.
Discussed below are ten ways in which
product liability law is distinctive.

Distinguishing liability theories
from legal theories

Nearly all product liability claims
break down into one of two liability the-
ories—design defect
or manufacturing de-
fect." Under the first,
the soundness of the
product’s design from
a safety standpoint is
called into question.

Nicholas E. Wheeler
Under the second, manufacturing de-
fects are alleged to result from some mis-
hap in the manufacturing or inspection
Failure-to-warn is sometimes

process.
described as a third theory of product
claims, but is more properly viewed as a
subtype of design defect claims.?

The typical legal theories under
which either design defect or manufac-
turing defect claims can be brought are
strict product liability, negligence, and
breach of warranty. The strict liability

claim is the most common, as the plain-
tiff can recover even when “[t]he seller
or lessor has exercised all possible care in
the preparation and sale or lease of the
product.”? Product claims brought under
warranty theories must comply with a
number of provisions under Oregon’s
Uniform Commercial Code.* Finally, the
same factual theory of product defect
can be pled under all three legal theo-
ries, giving a plaintiff three opportuni-
ties to establish liability with the jury.

The indeterminate defect theory
Sometimes the manner in which a
product has failed is unclear. Oregon law
thus recognizes in limited circumstances
the "“indeterminate defect theory,”
which is the product equivalent of a res
ipsa loquitortheory.® “In the type of case
in which there is no evidence, direct or
circumstantial, available to prove exactly
what sort of manufacturing flaw existed,
or exactly how the design was deficient,
the plaintiff may nonetheless be able to
establish his right to recover, by prov-
ing that the product did not perform in
keeping with the reasonable expecta-
tions of the user.”® It is unlikely that a
plaintiff can simultaneously proceed on
both specific and indeterminate defect

theories.”

Failure-to-warn claims

Failure-to-warn theories are both
commonly pled and commonly misun-
derstood. A manufacturer has a duty to
warn consumers about dangers of which
the manufacturer is or should be aware
that may result from a particular use of
the manufacturer’s product. The classic
example is the warning on a hairdryer
not to use it in the bathtub for risk of
electrical shock. A manufacturer does
not, however, have a duty to warn
consumers that its product is inherently
defective or dangerous.® While a plain-
tiff in a defective-power-saw case might
typically allege that the defendant failed
to warn consumers that the saw’s blade
was poorly guarded, the defendant
should move against that allegation.®
The proper allegation in that instance is
that the saw was defectively designed
because it failed to incorporate sufficient
blade guarding.

Scope of potentially liable defen-
dants

Exposure for strict product liability
extends well beyond manufacturers, and
includes all other parties that distribute,
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lease, or sell the product.’ This includes
middlemen who may never take physical
possession of the product in the context
of reselling it, but it likely does not ex-
tend to brokers who merely facilitate a
sale without taking ownership of the
product." Further, for used products,
sellers other than the manufacturer are
generally not subject to strict liability."

The Consumer Expectations Test

Oregon’s law on product liability is
codified at ORS 30.900-928. The Legis-
lature directed that the statute be con-
strued in accordance with certain com-
ments to Restatement (Second) of Torts §
402A. Comment i to that provision states
“[t]lhe article sold must be dangerous to
an extent beyond that which would be
contemplated by the ordinary consumer
who purchases it, with the ordinary
knowledge common to the community
as to its characteristics.” This language
has been coined the “consumer expec-
tations test,” and is tracked verbatim in
UdJI No. 48.03.

Comparative fault—with two twists

Comparative fault is a defense to a
claim for strict product liability, notwith-
standing the fact that the defendant’s
liability is imposed irrespective of fault
in the traditional sense (negligent con-
duct).”® The “fault” that is compared
against the plaintiff's negligence is “put-
ting a dangerously defective product on
the market.”" Adding a further twist
is the fact that the jury is specifically
instructed to disregard “any unobserv-
ant, inattentive, ignorant, or awkward
failure to discover or to guard against”
the defect alleged by the plaintiff." The
practical result of this jury instruction
is greater uncertainty as to whether a
jury would impose comparative fault in
a given case.

Statute of limitations

Statute of limitations and statute
of repose defenses deserve additional
consideration from defense counsel
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in product cases for three reasons.
First, in some instances, the statute of
limitations is shorter. For example, ORS
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of limitations for a claim for property
damage, where a typical negligence-
based property damage claim is six years
under ORS 12.080(4). A second related
issue is that when a court determines
that the “gravamen or predominant
characteristic” of a plaintiff’s claim falls
within the definition of a “product li-
ability civil action” under ORS 30.900,
the ORS Chapter 30 time limitations
control, regardless of how the plaintiff
characterizes the claim.'® Third, for prod-
ucts manufactured outside of Oregon, if
the statute of repose in the jurisdiction
where the product was manufactured is
shorter that Oregon’s statute of repose,
the foreign statute will be applied."”

The misuse defense

It is @ common misconception that
abnormal use or misuse of a product will
constitute a defense to strict product li-
ability. To rise to the level of a defense,
the misuse has to have been so unusual
that it was unforeseeable to the manu-

facturer.” Further, a manufacturer has a
duty to warn consumers of the dangers
of foreseeable misuse.™

Noneconomic damages cap applies
The Oregon Court of Appeals recent-

ly concluded that the $500,000 statutory

cap on non-economic damages under
ORS 31.715 was constitutional as applied
to a claim for strict product liability. The
court reasoned that “[t]he common law,
as it existed in 1857, did not recognize
the type of action that is now codified in

ORS 30.920.” As a result, application of :

the cap did not violate Article I, section
17 of the Oregon Constitution, which
prevents legislative interference with a
jury’s assessment of noneconomic dam-
ages in qualifying common law claims.

Indemnity among multiple liable
defendants

Under Oregon law, multiple non-
manufacturer defendants within the
chain of distribution of a defective

hysician
irect
ervices

+ PIP and Legal IMEs
» Record Reviews
» Educational Seminars

Washington & Oregon Experts
www.physiciandirectservices.com

“Your Personal IME Service Provider”

866-737-1331
pds@physiciandirectservices.com

product can be simultaneously strictly
liable to the plaintiff. When that occurs,
the right to indemnity from the manu-
facturer for design or manufacturing
defects is fairly well established.?® Oregon
cases describe such non-manufacturer
defendants as being only “secondarily
liable,” which fits within Oregon’s well-
established case law permitting common
law indemnity from “primarily liable”
tortfeasors.?'

Conclusion

In summary, while product liability
cases overlap in certain respects with
other personal injury/property damage
tort claims, many facets of these claims
are distinctive. Understanding these
distinctions from the outset of a case will
focus the issues, facilitate formulation of
defense strategies, and aid in exposure
assessment.
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0ADC Has a New Website!

OADC recently developed a new :
website and database system. We
invite you to check out the website at
www.oadc.com to see all the features
of the new site. We also encourage
you to log into the website as a mem-
ber to check out the member's only
features and to review your profile
which contains your contact informa-
tion and membership information
that we currently have on file about
you. You can do this by going to the
login box located in the upper right
corner on any page of the site. You
can update your information in your
profile (if it is needed) and also add
your picture or company logo if you
like. Please make sure you also check :
out your Practice Group information to
make sure it is still accurate. To do all
this, once you are logged in, click on
the link that says Edit Profile located in

the upper right corner of your profile
right above your contact information.

Our new system required new
usernames and passwords that are
different from our old website's codes.
If you are not sure what your current
username and passwords are you can
contact OADC directly (see contact
information below) or you can use
the password recovery system on the
website by trying to log in and click-
ing on the Forgot your username and
password? button. You can change
your username and password to
something of your choosing once you
are logged in (if you want) by going
into your profile.
username and password handy as you
will need them to log in to do things
like registering for events, renewing
your membership, etc.

Through the website, you can

Please keep your

register for OADC events, renew your
membership, check out documents and
forms provided by our various commit-
tees (ie: amicus briefs, etc.), search the
on-line membership directory, review
newsletters, and more! If you would
like to look at any transactions that
you have done on the website after
July 1, you can also do that by logging
in and going into your Profile. Hover
on the My Profile tab in the upper left
section and select View Transactions.

In the future we will have other
features to share with you for net-
working with other members--stay
tuned!

We value and appreciate your
membership and participation in
OADC. If you have any questions,
please feel free to contact us at
503.253.0527 or 800.461.6687 or
ianfo@oadc.com.
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